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OP.I_NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchise Tax Board on the protest of Harold R Jacobus
agai nst a proposed assessnent of additional personal
i ncome tax and penalties in the total amunt of $4,081.58
for the year 1976 and agai nst a proposed assessnent of
additional personal income tax in the anmount of $2,035.88
for the year 1977.
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- The question presented is whether appellant has
established any error in respondent’s determnation as
nodi fied. -

_ Appellant failed to "file a tinely persona
incone 'tax return for 1976. \Wen appellant failed to
answer its requests to file such return, respondent
estimated appellant's income for that year and issued a
roposed assessnent together wth a SO-Percent penal ty
or failure'to file and for failure to file upon denand.
On April 5, 1978, respondent received apPeIIant's 1976
return and, soon thereafter, his timely filed 1977
return.

- Upon audit of those years, ¥sS ondent apgar-
ently adjusted its initial assessment=/ for 1976, but
detern1m§ that several deductions clainmed as business
expense on each return should be disallowed and that
income of $12,500 fromthe sale of a Caterpillar |oader
(hereinafter "loader") had not been reported in 1976. In
addition, respondent determned that the amount of gain
fromthe sale of appellant's office building had not been
properly reported, However, after several neetings,
resEondent conceded that appellant had substantiated the
bul k of the interest expenses clained, that the |oader
had a basis of $8,500, reducing the amount of unreported
ain to $4,000, and that the gain on the sale of appel -

ant's office building had been properly reported. _
Accordingly, respondent's concessions |eft the follow ng
itens at issue: (1) for 1976, unreported incone of
$4,000 resulting fromthe sale of the |oader %sa!es price
of $12,500 |ess basis of $8,500); 12) for 1977, interest
expense 7f $29; and (3) for 1977, legal expenses of
$8,200.3

The first issue for our consideration is the
proper amount, i f any, to be included in appellant's 1976

1/_ResFondent al'so waived the penalties which it had
Initially assessed.

2/ The deductions which respondent disallowed at that
time were interest expenses of $12,132 for 1976 and
$1,092 for 1977, and legal expenses of $8,200 for 1977.

3/ Appellant has chosen not to contest respondent's
determination W th respect to the disallowance of $29 of

(continued on next page)
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incone as a result of the sale of a |loader for $12,500.
Appel | ant acknow edges that he ¢4 the |oader for
$12,500, but contends that his basis in the |oader was
al so $12,500 so that no gain was realized upon such sale.
Briefly, appellant contends.that he received the |oader

I n exchange for his undivided one-half interest in
certain real proPerty. Appel  ant contends that his cost
basis in the rea progerty (which was raw | and) was

$9, 250 and that such basis was increased by inprovenents
he made to that land during his omnershlg whi ch resul ted
in atotal basis of apprOX|nateby $12,500. \Wen he
exchanged that |and for the |oader in 1976, apﬁellant_
contends that his basis in the |oader equal ed his basis
inthe land. Respondent, on the other hand, contends
that appellant's basis in the loaderwaslimted to

$8, 500, which was what the previous owner of the |oader
had paid for that |oader. ased upon the record before
us, We hold that appellant has proven no error in
respondent's determnation with respect to the sale of
his | oader.

Assumi ng, arguendo, that appellant's basis in
. the | oader should be the same as that of the subject real
roperty for which it was exchanged, we find that appel-
ant has not established that his basis in the real
property was', in fact, $12,500. Indeed, based upon the
terns of purchase of thesaid real property,the deed of
trust indicates that appellant's cost basis was $8, 800
and not $9,250 as he claimed. Moreover, appellant has
submitted no evidence which would establish that the
basis of the real property was increased by ca%[tal o
|nProvenents over the termof his ownership Ince It Is
wel | settled that respondent's determnations of tax are

37 (cont1nued) _ _ _ _
interest expense claimed in 1977. Accordingly, this
issue will not be discussed here. Appellant does contend
however, that a fourth issue exists wth respect to the
actual conputation of tax due. In brief, apPeIIant con-
tends that even if he should |ose this appeal, respondent
has levied nmore from his checking and savings accounts
than is now at issue. Respondent's Cctober 4, 1983,
| etter addressed to Leone Arnold Brown, appellant's
former bookkeeper, appears to acknow edge this fact and
notes that additional reductions of the assessments will
be made when this matter is concluded. Accordingly,

‘ 'based on the record before us, no real controversy wth
respect to the tax conButat|ons appears to exist and this
"issue" also wll not be discussed further.
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presuned correct and that the taxpayer has the burden of
proving them erroneous (Appeal of Ronald W Matheson

Cal. St. Bd. of Equal., Feb. 6, 1980}, we Tind that.
appel Il ant has not-proven respondent's determ nation of
his basis in the |oader and, consequently, his.tax to be
erroneous. Moreover, the foundation of appellant's
contention that the basis of the |oader should equal his
basis in the real property appears to be that a tax-free
exchange occurred pursuant to the provisions of Revenue
and Taxation Code section 18081 upon the subject exchange
of his real property for the |oader. However, section
18081 applies only to exchanges of "like kind" property.
Here, real property was exchanged for personal property
which is clearly not an exchange of "like kind" property.
(Conmi ssioner v. Crichton, 122 r.2d 181 (5th Cr. 1941}).)
Accordingly, wthout the safe harbor provisions of
section 18081, upon the exchange of the |oader for the
real property, gain or lossg woul d be recognized as if a
routine salé had occurred.2/ Moreover, the basis of

the | oader would be its fair market val ue (presumbably
what the previous owner had paid for it or $8,500L and
its holding period would begin fromthe date of the
exchange. Accordingly, respondent's action, as nodified
by its concession, nmust be sustained.

The second issue for our review is whether
appel lant is entitled to deduct legal fees of $8,200 as
an ordinary and necessary business expense deduction
pursuant t 0 Revenue and Taxation Code section 17202 in
1977.  Pursuant to a witten agreenent dated April 25,
1975, appellant transferred certain real property to his
attorney "as security for paynent of accrued fees or fees
to accrue in the future. ..." (Resp. Supp. Mno., Exh.
8.) (Emphasis added.) At that time, the parties agreed
that the real property given as security had a val ue of
$11,000 and that, based upon such value, appellant "had a
credit balance of $8,500, against which future fees and
costs wll be charged." (Resp. Supp. Meno., Exh. 8.)
The subject real property was held m% appel lant's attorney
as security until January of 1973, en a second agree-
ment was reached in which appellant, apparently, trans-
ferred such real property in fee sinple to his attorney
in satisfaction of all _ of his accounts except one. As
i ndi cated above, in 1977 appel|lant deducted $8,208 for
such | egal fees. Respondent disallowed such deduction
contending that such expense had not been substantiated

4/ The anount of that gain or |oss oritscharacter is
not now before this board
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nor shown to have been incurred for a business purpose.
Based upon the record before us, we must sustain respon-
dent's action:

It is, of course, well settled that respon-
dent's determnation to disallow a deduction is presuned
correct and the burden of proof is upon the taxpayer to
establish his entitlement to it. (New Colonial Ice Co.
v. Helvering, 292 U S. 435 [78 L.Ed. 1348] (195?\&); ppeal
of "Robert v. Erilane, Cal. St. Bd. of Equal,, V. 12,
1974.) NMoreover, the fact that it may be difficult, if
not inpossible, for the taxpayer to substantiate any
cl ai med deduction does not relieve himof his burden.
(Appeal of Arthur, Jr. and Daisy M Bedford, Cal. St. Bd.
of Equal., June 29, 1982.)

_ Wien property is transferred in order to pay a
deducti bl e expense, a deduction may be allowed for -t he.
fair market value of the property at the tinme of transfer.3/
(Appeal of Edmund L. Carboneau, Cal . St. Bd. of Equal .,
Sept. 30, 1980.) AppelTant has provided no evidence that
the transfer of real-estate in satisfaction of his |egal
expenses occurred in 1977. Indeed, the record appears to
establish that the transfer took place in 1979 and not
1977. Moreover, the record indicates that appellant had -
several lawsuits in progress during 1977, sonme of which,
such as suits involving a divorce and personal medica
fees, were clearly personal in nature. Therefore, the
expenses i ncurred in prosecuting those [awsuits were not
deducti bl e. (Appeal of Curtis H Lee, Cal. St. Bd. of
Equal ., JU|Y 26, 197/8.) Based upon the record before us,
we are unable to find that the [egal services provided in
1977 were, in fact, paid for in 1977 or that they were
provided for a business purpose, as opposed to personal
purposes.  Accordingly, respondent's disallowance of this
deduction nmust be sust ai ned.

. For the reasons set out above, respondent's
action, as nodified by its concessions, must be sustai ned.

5/ The seftlTenent of an obligation with property is
usual |y treated as a taxable disposition of the property
for the amount of the obligation satisfied through the
transfer. (Carlisle Packing Co., 29 B.T.A 514 (1933).)
Accordingly, "even i1 _appelTant were able to substantiate
that the transfer took place in 1977 and that the |egal
fees were incurred for a business purpose, he would have
to recogni ze taxable gain upon the transfer of the

real property in satisfaction of his obligation for
attorney fees.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant t0 section 18595 of the Revenue and Taxation
Code, that the action of the Franchi'se Tax Board on the
protest of Harold R Jacobus against a proposed. assess-
ment of additional personal, income tax and penalties in
the total amount of $4,081.58 for the year 1976, and
against a proposed assessnent of additional personal
income tax in the amount of $2,035.88 for the year 1977,
be and the same is hereby nodified in accordance with
respondent's concessions. In all other respects, the
action of the Franchise Tax Board iS sustained.

Done at Sacramento, California, this 8th day
O January , 1985, by the State Board of Equalization,
with Board Menbers M. Dronenburg, M. Collis, M. Bennett,
M. Nevins and M. Harvey present.

Ernest J. Dronenburg, Jr. , Chai rman
Conway H Collis » Menber

. WIliam M Bennett ., Menber
Ri chard Nevins ., Member
VWl ter Harvey* , Menber

*'For Kenneth Cory, per Governnent Code section 7.9
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